Respondent  has   known   since December  21,   1978 that   the   eight   citations
in   this   case  were  pending   against  him.     Constitutional  due   process  does   not
require  any  specific   form or   content   for  pleadings   as   long   as   the   parties
are  given  adequate  notice.     S.S.   Kresge   Company v.   NLRB,   416   F.2d   1225.,
(6th  Cir.   1969),   NLRB v.   United  Aircraft  Corporation,  490   F.2d   1105   (2nd
Cir.   1973).

Due  process  has   been   afforded   in   this   case.     Respondent   was   given
written copies  of  all   eight   citations  at  the   time of  the  inspection  and
was   also  served  with   the  Secretary's   petition  which   stated   each   and  every
allegation being made   against   it.     If respondent   wanted   a hearing   of
these  citations  before Judge Koutras  he  could  have  made   a request   for  a
consolidation  pursuant   to  Commission Rule  29  C.F.R,   2700.12,

Respondent,   in  a  rhetorical   question  in   closing   argument   asks  whether
there were  negotiations   in Judge Koutras1  hearing  to   dismiss   all   of  the
citations.     No  evidence   supports   this   proposition  and   it   is   rejected.

Respondent   also  asserts   the  Secretary  failed  to   prove   that   he was
operating  the  plant.     It   is   contended   they were   in  the process   of   shutting

down  the  operation  at   the   time  of  the   inspection,

i

The  evidence  of both  parties  establishes   the plant  was   operated by
Oatville  Sand  and  Gravel.     The  inspection  took place   in  September   and  the
sale was  not  until October  2,     Even  if  the  plant   was   in  a   shutting  down
mode  it was  nevertheless   in  operation.

No  issue  of   fact   is   raised  concerning   the violations   themselves.
Accordingly,   all   of  the   citations herein  should be   affirmed.

CIVIL PENALTIES

Section   110(i)   of  the Act,   30 U.S.G.   820(i),   contains   the   statutory
criteria   for   assessing civil   penalties,

Considering  the  statutory mandate  and   in  view of  the   fact   that
respondent   is   a small  operator,   that he   abated  all  of  these  citations,
and   that  he  is  no   longer   in   the mining business  causes me   to   conclude  that
the   proposed  penalties   should   be  reduced   as   provided   in  the  order   in  this
case.

The Solicitor   filed   a detailed  brief which has   been most  helpful
in  analyzing  the   record,   defining  the  issues,   and  in  deciding   the   case.
I have  reviewed   and  considered   that  brief  as   well   as   respondent's   oral
argument  entered   at   the  close   of  the hearing.     However,   to   the   extent
that   the  positions   of  the  parties   are   inconsistent   with   this   decision,
they are  rejected.ection 57.19
